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Overview

Public water2 pri4ate rights

Surface :ater; Doctrine of prior appropriation
> Concept of beneficial use
> @No inBurC ruleD
> Ebandonment and forfeiture
> Right to HualitC of water

Iroundwater; Varied approaches

Public rights
> Kederal reser4ed water rights 
> Lnstream flow rights
> Public trust doctrine

Lnterstate compacts
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Public Water, Private Rights

Most :estern State constitutions declare that all waters;
> Nbelong to the publicO PNMQ
> Nare the propertC of the state for the use of its peopleO PLDQ
> NpropertC of the publicO PCOQ

NShe right to di4ert the unappropriated waters of anC natural stream to 
beneficial uses shall ne4er be denied( PrioritC of appropriation shall gi4e 
the better right(O PColorado Constitution2 Erticle TVL2 Section U(Q

:ater Right V Right to di4ert and use water beneficiallC 
> @WsufructuarCD right in contrast to a @possessorCD right

X Considered @real propertCD 
X En article of commerce 

Pe(g(2 subBect to the interstate commerce clause and Bust 
compensation for taYings under the W(S( ConstitutionQ    

Public Water, Private Rights (cont.)

Kederal Reser4ed Rights

NShe right to di4ert the unappropriated waters of anC natural 
stream to beneficial uses shall ne4er be denied( PrioritC of
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Groundwater: Additional Complications

Zegal concepts and applications 4arC significantlC from 
state to state

Differences tCpicallC 4arC depending on the degree of 
emphasis between;
> Lmportance of o4erlCing propertC ownership
> Shared ownership of a public2 common-propertC2 

resource 

Lmportant to distinguish SributarC and non-tributarC 

Tributary Groundwater

Iroundwater that is hCdrologicallC linYed to surface 
water

Shis means that groundwater depletions can affect 
surface flows and 4ice 4ersa

ConBuncti4e management in some states treats pumpers 
as another appropriator subBect to prioritC calls

Some states reHuire offsetting actions2 e(g(2 increased 
pumping must be offset bC retired surface rights
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Doctrine of Prior Appropriation

aa

“Beneficial use shall be the basis, the measure 
and limit of the right to use of water”
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Who owns water rights-

PropertC owners often acHuire water rights with their 
propertC

Lndi4iduals who ha4e filed a claim for rights and put the 
water to use

Lndi4iduals who ha4e acHuired water rights through sale 
or transfer

Water Rights Origins

:ater is a public good

Riparian Rights
> English Common Zaw
> CurrentlC go4erns the eastern Wnited States

Prior Eppropriation Rights
> Originated with Nati4e Emericans and Me]ico
> CurrentlC go4erns the western Wnited States
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100th Meridian

Prior 
Appropriation 
Rights

Riparian 
Rights

Three Approaches to Water Rights

Riparian :ater Rights

Prior Eppropriation :ater Rights

HCbrid SCstem :ater Rights
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Riparian Rights

Rights to water bC 4irtue of land ownership

She owners of land contiguous with a water bodC has the 
right to di4ert a portion of that water 

Origins in English Common Zaw

Riparian rights were found to be ineffecti4e in the arid 
west

Prior Appropriation Rights

Declared water the propertC of the public

Rights to water acHuired bC beneficial use

Established water rights based on time of declaration
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Doctrine of Prior Appropriation

Prior appropriation is a result of the practices used bC 
earlC settlers

She doctrine of Prior appropriation was first adopted 
as part of the Colorado Constitution in ^_`U

anown as the NKirst in time2 first in rightO doctrine

Doctrine of Prior Appropriation

She Doctrine of Prior Eppropriation is the go4erning 
sCstem o4er the western Wnited States

Elthough some states acYnowledge riparian rights2 the 
maBoritC ha4e mo4ed to a prior appropriation sCstem
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Hybrid System

HCbrid2 meaning a combination of riparian and prior 
appropriation sCstems

Elso Ynown as the California           Doctrine since CE 
was the                      first to implement this sCstem

Water Rights in New Mexico

SodaC water rights in NM are based largelC on the 
Colorado Doctrine of Prior Eppropriation

Erticle TVL of the NM Constitution establishes 
guidelines for water concerns
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New Mexico Water Rights

Nati4e Emericans irrigated crops prior to the ^bccs

Spanish missions began irrigated farming in the mid 
^Uccs

EceHuias ha4e been in e]istence since the ^Uccs

Acequias

EceHuias are the first communitC ditch sCstem

Ellocated water to users it was needed

Io4erned bC the MaCordomo or ditch manager

Still in e]istence todaC
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Acquisition of New Mexico

SreatC of Iuadalupe- ^_d_

Iadsden Purchase- ^_be

Prior to the Wnited States acHuiring New Me]ico water 
rights had been an issue for hundreds of Cears

The Nearney Code

Edopted Sept( ff2 ^_dU2 the aearneC Code was the 
pro4isional go4ernment document for New Me]ico(

Lt stated that2 !The laws heretofore in force concerning 
watercourses shall continue in force34
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Desert Land Act of 1877

Recogniged the right of western states to the legislati4e 
appropriation of water within their boundaries

Set down the Doctrine of Prior Eppropriation as law for 
the west

First Sudicial Decisions

^__e-Carrillo 4( aeeneC case upheld the doctrine of propr 
appropriation

^__`-SrambleC 4( Zuterman addressed water rights 
transfer
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Water Code of 1907

Declared the law as it had been stated bC court decisions

Established regulations on 4olume of water and period of 
annual use

Created the Office of State Engineer

Office of the State Engineer

State Engineer is the authoritC on matters concerning 
water in the state

NMSE ^h`_ states2 He has general supervision of waters of the 
state and of the measurement, appropriation, distribution thereof3
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AdVudication

EdBudications are deliberate determinations bC a Budicial 
power2 a Budicial decision or sentence

Water Rights AdVudications

:ater rights adBudications are the determination and 
4erification of water rights on a stream or in a basin

EdBudications ensure that rights on paper translate to 
water in the ditch

Ere needed because of a lacY of accurate records of water 
rights
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AdVudication Process

HCdrographic sur4eC

Historical water use sur4eC

Determines beneficial                               use

AdVudication Process

States emploC two methods of adBudication
> iudicial 
> Edministrati4e

NM uses a combination of the two
> Edministers offerings of water rights
> Contested claims are taYen to court
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New Mexico AdVudications

^e current adBudications in process

NM uses a combination administrati4e and Budicial 
procedure

Rights are assessed bC the state engineers office and 
deli4ered to rights holders then disputed claims are 
decided in court

Interstate Compacts

Lnterstate compacts are treaties between states regarding 
the flow of water that crosses borders

E4erC state in the W(S( is partC to some compact

New Me]ico for e]ample is partC to eight interstate 
compacts
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Rio Grande Compact

Signed ^he_ bC New Me]ico2 Colorado2 and Se]as

Commits CO to deli4er water downstream based on 
CearlC runoff 

Commits NM to deli4er an amount of water to ST

Colorado River Compact

She Colorado Ri4er Compact is between Colorado2 
Erigona2 and California

Shis compact has seen lots of attention latelC due to the 
current drought


