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INTRODUCTION
The West’s population is growing at
the same time that water supplies face
continued and new stresses. Western
states benefit both from the continued
population shift toward the sunshine
and mountains and from immigrants
who fuel the country’s absolute popula-
tion growth. Contrary to any concerns
about limited water supplies, people
want to live in the West. It is beautiful;
large parts of it enjoy mild or bearable
winters; it offers a full range of
“lifestyle” and outdoor recreation
choices; and settlement is much less
constrained than it was when the West
was an eastern and European colony.
The modern service economy,2 com-
bined with extensive (and federally
subsidized) highway, air route, and
electronic infrastructures, facilitate a
greater range of location choices for in-
dividuals and business than did the
“old” cowboy-commodity production
economy, which remains politically
powerful but economically less impor-
tant. Air conditioning has made year-
round desert living feasible for many
who otherwise would not bear the dis-
comfort of the Southwest’s summers.3

What are the consequences of this
surging human tide? Urban growth im-
pacts four water-related commons both
in the areas which are growing and in
areas where the water supply origi-
nates: (1) available surface and ground-
water reserves; (2) community amenity
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levels; (3) the cultural commons repre-
sented by small ranch, farm, or raw
commodity production communities4;
and (4) water dedicated to aquatic
ecosystem function support5 or recov-
ery.6

Increasingly, cities are asking what
kind of physical and cultural landscape
they want, and water provides a lever-
age point to facilitate more intelligent
choices about urban form and the soci-
ety that it produces than have been
made in the past.7

Some communities, not always con-
fined to the arid West, do face supply
constraints and must factor these into
their growth policies. In other areas,
continued urban growth may come at
the expense of environmental restora-
tion and the preservation of remnant
areas of irrigated agriculture. Cities
may wish (or be forced) to integrate
their water demands with those of
other users. Population booms also
threaten to destroy the land and water
base of many small communities8 and
landscapes with under-appreciated
ecosystem services and other values.9

This commentary examines the bar-
riers that water, public utility, and land
use law pose to using water availability
as a strategy to limit population growth,
and the water-land use linkage pro-
grams currently emerging in the region.
We conclude that the current growth
management debate continues to ac-
cept growth as inevitable and seeks

only to accommodate it through conser-
vation, reallocation of agricultural sup-
plies, and possibly denser urban devel-
opment. Nonetheless, the exit of the
federal government from subsidizing
regional development, along with state
inaction, is forcing urban areas to begin
linking land use and water resources
planning for the first time. Western
cities may not stop growing, but growth
accommodation will be more difficult
and more expensive than it has been in
the past. Increasingly, some form of
water supply planning will be neces-
sary before growth can continue. Water
will be more costly, and the trade-offs
between growth and its alternatives
will become more intense and obvious.
Global climate change adds an addi-
tional wild card to the mix. We are still
a long way from achieving sustainable
human settlement in the American
West.

BARRIERS TO LINKAGE: WATER AND
LAND USE POLICIES FUEL UNLIMITED
GROWTH
In light of the changing demographic,
political and physical realities of the re-
gion, Western states and local govern-
ments can scarcely avoid taking a more
coordinated approach to water and land
use planning. Historically, however,
water and land use planners have
worked at different levels of govern-
ment (water managers reporting to
state agencies; land use planning re-
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Cities benefit from special rules that allow them to acquire
water rights in advance of demand.

volving around local government au-
thorities) and have little reason to talk
to one another.10 Today, land use plan-
ners are increasingly interested in water
supply issues,11 although water man-
agers show less interest in delving into
local planning issues.12

States have four options to link
water and land use policies: (1) capping
growth; (2) continuing unlimited
growth accommodation; (3) shifting the
burden of supply acquisition to local
governments and developers; and (4)
constraining growth to match available
and projected supplies. In this section
we discuss the legal barriers that com-
plicate states’ decisions to choose
among these strategies.13 The next sec-
tion examines linkage programs that
Western states and cities are beginning
to adopt.

Water Law: The Municipal Super-
Preference
Water law has consistently supported
unrestrained, sprawling urban growth.
Water law has served as one of the driv-
ers of suburbanization because all doc-
trines—the common law of riparian
rights, prior appropriation, and the law
of groundwater capture—contain a
super-preference for accommodating
growth. This is not a condemnation of
urban growth or water law generally.
The dedication of water to urban use is
consistent with the long-established
scheme of preferences for utilitarian
applications of water, and is economi-
cally rational. Our point is simply that
in major water fights, cities almost al-
ways win. We have detailed this super-
preference in previous writings14 so we
offer here selected examples of the
super-preference. This discussion as-
sumes a basic understanding of the
variations on water allocation systems
adopted by the western states.15 We
concentrate on Western water law, but
the common law of riparian rights
equally supports urban growth.16

The Law of Prior Appropriation
Prior appropriation promoted the West
as a democratic, irrigated society. The
dominant rule of water allocation in the
West also turns out to be an ideal law
for urban expansion because it is a use-

capture, while surface water use is con-
trolled by prior appropriation or dual ri-
parian–appropriative regimes. For ex-
ample, the reasonable use rule that
(loosely) controls groundwater appro-
priation in places like rural Arizona is a
modified rule of capture requiring only
that municipalities compensate injured
overlying owners when water is trans-
ported to non-overlying land.24

California and Nebraska replaced
reasonable use with the correlative
rights rule to bring groundwater closer
to the common law of riparian rights,
but at most these rules simply impose
additional financial burdens on cities
that wish to acquire new groundwater
supplies. The California correlative
rights rule posits that all overlying
owners have a right to a proportionate
share of the basin and that any surplus
waters are subject to appropriation by
non-overlying landowners.25 Once the
“basin” is defined, this rule formally
puts non-overlying municipalities at a
disadvantage because in-basin users
have preferential rights.26 New Jersey
dealt with this problem by allowing
municipalities to pump without com-
pensating injured small well owners.27

California has developed special
rules for municipalities that insure that
the state’s correlative rights rule does
not cut off access to needed supplies.
The famous case of City of Pasadena v.
City of Alhambra28 invented a new way
to divide basins among municipalities,
holding that overlying owners and ap-
propriators have equal rights when
they pump in excess of the safe annual
yield. The mutual prescription rule
tends to confirm municipal uses or to
promote large-scale regional solutions.29

It has been limited to conflicts be-
tween overlying and non-overlying
water rights holders.30

Some states, such as New Mexico
and Colorado, allow the state engineer
to deny a groundwater appropriation
that would impair senior surface rights,
or to condition a new appropriation on
the retirement of senior surface
rights.31 This level of integration has
not, however, ended groundwater min-
ing.32 Colorado’s rococo groundwater
rules rank among the marvels of mod-
ern water law, but the net result is a

based rather than land-based system of
property rights. Detaching water from
land allows the entire flow of a stream
to be diverted far from the watershed
of origin to serve growing cities, as
demonstrated in California and
Colorado. Cities have thrived under
prior appropriation, although in any
given situation the doctrine can be in-
voked by agricultural water right hold-
ers with senior rights, and a municipal-
ity may bear the cost.17

Las Vegas’s success in finding the
water to keep putting people in a most
inhospitable place illustrates the truth
of both these statements. Las Vegas is
finding water in distant communities in
the state and may actually get a federal
reservoir to capture California’s runoff
before it reaches Mexico. However, the
search for new supplies has come at es-
calating financial and political costs.

Cities benefit from special rules that
allow them to acquire water rights in
advance of demand. Two special doc-
trines largely exempt cities from the
antimonopoly principle that water
rights cannot be held for speculative
purposes. Cities enjoy an exemption
from the antispeculation principle
under the “growing cities” doctrine,
which allows cities to perfect a water
right to the amount of water that they
will need in advance of demand.18

There are few exceptions.19 Under the
related “progressive growth” doctrine,
a claimant can perfect a water right
based on expected anticipated need for
the water.20

Groundwater: Pumps Have No ‘Off’ Switch
Groundwater law is even more favor-
able to cities because it imposes fewer
legal restraints on water use than the
laws governing surface waters. In many
parts of the country, accelerating
groundwater pumping by municipal
suppliers and unregulated private wells
is causing water tables to drop and land
to subside.21 Courts have refused to
recognize a right to lift,22 and neither
judicial decisions nor state statutes do a
good job of integrating surface and
groundwater rights.23 Cities have bene-
fited from this lack of coordination.

The right to extract groundwater is
controlled by the common law rule of
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Arizona has the most aggressive groundwater conservation regime,
but it too allows cities to prosper when water is limited.

strong preference for Front Range
growth. For example, special rules for
the Denver’s “not nontributary” deep
aquifer33 provide for minimal augmen-
tation of streamflow and thus promote
use on new subdivisions on overlying
land.34 The Act mentions four aquifers
by name but the Colorado Supreme
Court has held that the legislative his-
tory of the statute supports the conclu-
sion that it applies only to those por-
tions of the four named formations that
are located in the Denver basin.35

Arizona has the most aggressive
groundwater conservation regime, but
it too allows cities to prosper when
water is limited. Arizona is gradually
switching from relying primarily on
groundwater to obtaining supplies from
the Central Arizona Project and recy-
cled water, and water use appears to
have leveled off even as population
continues to increase. The 1980
Arizona Groundwater Management Act
requires that the state establish safe
yield limits in designated Active
Management Areas. But the Phoenix
Active Management Area may exceed
safe yield by 251,000 acre-feet and the
state estimates that this overdraft will
continue until the 2025 safe yield tar-
get date.36 Smaller deficits have long
been projected for Tucson, but the
same result is likely—the 2025 safe
yield goal will not be met.37

New Mexico’s long history of
groundwater mining to support the
Albuquerque corridor is beginning to
catch up with it. To meet its down-
stream Rio Grande compact and treaty
obligations, all new uses must be offset
by existing ones.38

Local governments have long as-
sumed that they do not control access
to water located within their bound-
aries because water rights are created
and controlled by state law. They have
also assumed (and been told) that
water rights can be detached from the
area of origin and moved to areas of de-
mand. However, these assumptions are
eroding in ways that may adversely im-
pact cities. For example, California
counties have the legal right to prevent
groundwater exports beyond their bor-
ders. California has no statewide regu-
lation of groundwater use, and state

law allows local agencies to adopt
groundwater management plans.39 An
intermediate appellate court opinion
held that state law does not preempt a
county ordinance from prohibiting
withdrawals in excess of a safe yield, or
from protecting preexisting and reason-
ably foreseeable overlying beneficial
uses. The court dismissed the argu-
ment that the ordinance was intended
to “hoard” water by protecting pro-
jected agricultural growth, invoking the
principle that courts do not probe law-
maker motivation.40

Land Use Law: Growth Management
Equals Growth Accommodation
The rate and degree to which cities
must accommodate growth has long
been a divisive land use issue. Growth
management first emerged as a discrete
local land use objective in the late
1960s as post-World War II suburbs ex-
panded into farming areas near urban
areas; eventually, these issues were par-
tially folded into the environmental
movement.41 Since the 1960s, some
local governments—generally smaller,
affluent suburbs—began to question
whether they had to accommodate all
growth, and growth control and man-
agement emerged on the agenda. A se-
ries of precedent-setting cases gave
communities considerable discretion to
deflect and coordinate growth through
their urban service capacity. Growth
management also allowed growth to be
deflected through low-density zoning,
especially in the West where courts
have not followed New Jersey, New
York, and Pennsylvania in adopting
strong antiexclusionary or inclusionary
doctrines.42

“Growth management” as an ex-
plicit objective went somewhat out of
favor when challenged by arguments
that it simply raised the cost of housing
for many moderate- and low-income
families.43 Smart Growth is the post-
1980s growth management strategy, but
the objectives are the same: to encour-
age denser, less automobile-dependent
communities, and to preserve open
space within an urban region.

As generally practiced today, growth
management is little more than a so-
phisticated unlimited growth accom-

modation strategy. Cities generally ac-
cept growth levels as a given and seek
to accommodate it by channeling de-
velopment within urban growth bound-
aries and by using subdivision exac-
tions to force new residents to pay for
the costs of new public services di-
rectly. A perceptive analysis concluded
that “growth management efforts re-
main acceptable only if they are lim-
ited to programs designed to channel
growth to appropriate locations or mini-
mize negative impacts associated with
on-going growth.”44 The law of growth
management supports the long history
of market preference: Americans have a
persistent preference for low-density
development.45

Urban sprawl has immediate water
supply consequences in areas that de-
pend on groundwater. A recent report
by American Rivers and other water
and environmental nongovernmental
organizations documents how urban
sprawl reduces aquifer recharge by
paving over recharge areas.46 The re-
port confirms another important facet
of recent growth trends: Land con-
sumption rates in this country far ex-
ceed the rate of population growth.
Atlanta led the nation in the 1990s by
increasing its land consumption 81 per-
cent while sustaining a 41 percent pop-
ulation growth increase. Boston, the
Washington D.C., metro area, Dallas,
and Houston followed. Thus, the new
concern and formal linkage between
water supply and urban growth is not
simply an issue in the West.

The core economic case against
sprawl is that low-density development
creates higher urban service costs, higher
energy costs because of increased travel,
and more external costs such as automo-
bile exhaust emissions. For example,
Kenneth Jackson celebrated the suburbs
in his classic book, The Crabgrass Frontier,
but predicted that “[b]y 2025 the en-
ergy-inefficient and automobile depend-
ent suburban system of the American
Republic must give way to patterns of
human activity and living structures that
are energy efficient.”47 There is no sin-
gle, simple solution, but the important
point is that alternative, more efficient
sustainable land-use patterns exist and
ought to be considered. 



American Planning Association

Planning & Environmental Law

May 2007 Vol. 59, No. 5 | p.6

Cities have some authority to defer growth until water and
sewer capacity is adequate to serve the new residents.

In addition, the regional impacts of
individual municipal growth manage-
ment decisions are often ignored.
Growth controls tend to produce more
European-type cores, with many ameni-
ties and more massed, usable open
space, but they do so only by pushing
low-density growth far into adjacent
areas. If water is used as a growth control
lever, the tension between growth con-
trol and affordable housing will be exac-
erbated. Lawyers and planners who must
work with California’s new water supply
planning and certification requirement,
described below, justifiably complain
that the water mandates are inconsistent
with other statutes mandating affordable
housing components in city plans.

THE LIMITED POWER TO USE WATER TO
RESTRICT GROWTH

Growth Moratoria
Cities have some authority to defer
growth until water and sewer capacity
is adequate to serve the new resi-
dents.48 Growth moratoria are a long-es-
tablished land use planning device to
freeze development for a limited period
of time to allow cities to formulate per-
manent land use plans for an area
slated for development. The extra time
is supposed to allow cities to secure
water supplies, obtain financing, and
construct the necessary infrastructure.49

Cities may impose moratoria on
water service,50 but if a moratorium is a
de facto permanent freeze on develop-
ment the city may be held responsible
for an unconstitutional taking of prop-
erty.51 In 1987, the Supreme Court held
in First English Evangelical Lutheran
Church of Glendale v. County of Los
Angeles that a landowner could recover
damages for a temporary taking of
property, and suggested that courts
must now distinguish between uncon-
stitutional temporary takings and “nor-
mal delays” in obtaining development
permissions.52

After Lucas v. South Carolina Coastal
Council 53, landowners argued that there
was no justification for a temporary sus-
pension of the right to develop, but in
2002 the Supreme Court refused to
apply the Lucas rule to moratoria and
endorsed them as a legitimate planning
tool. In Tahoe-Sierra Preservation

Council, Inc. v. Tahoe Regional Planning
Agency, 54 the court characterized the
potential taking as regulatory rather
than a physical taking, and applied the
Penn Central balancing test to uphold a
32-month moratorium.55

Thus, the First English compensa-
tion rule only applies after the court
has determined that the moratorium is
not a proportional, reasonable, and
good faith response to the threats to a
community posed by development.
Tahoe-Sierra Preservation Council can
best be characterized as an application
of the precautionary principle because
it allowed a public agency a reasonable
period of time to respond to a substan-
tial risk of an adverse impact if an ac-
tivity were not limited. The case does
not afford cities an excuse to delay de-
veloping new supplies unless they can
demonstrate that development poses
environmental issues that need to be
studied and mitigated. 

Judicial treatment of water moratoria
is consistent with this analysis. Courts
have approved water service moratoria
but have suggested they are valid only
so long as a true supply deficit lasts;
cities cannot use moratoria perma-
nently to limit growth.56 One of the
problems of a moratorium is calculating
when there is a shortfall. A drought will
satisfy this requirement, but the return
of a “normal” wet year may eliminate
the supply deficit.

Growth Caps
Capping urban growth is assumed to be
off the policy agenda. Although the
idea surfaces periodically, no area of the
West has tried to stop growth or even
cap it. The reasons are economic and
political, but the lack of interest in this
option reflects the widespread assump-
tion in land use law that a community
cannot isolate itself from the rest of the
world.

The constitutional right to travel
prohibits a state from barring the entry
of new residents. The legality of a com-
munity to impose a flat cap on growth
has been invalidated,57 although the
courts have rejected the argument that
the right to travel applies to intrastate
growth management programs.58

Subsequent cases have held that the

right is one of entry, not location:
There is no right to locate in a particu-
lar community within the state.59 Thus,
communities retain considerable discre-
tion to use their land use powers to de-
cide where and under what conditions
they will accommodate the growth.60

However, the current “smart growth”
movement is too incoherent to serve a
compelling state interest should a court
revisit the issue.  

Service Denials
Many cities may wish to time the rate
of growth to reliable, available “wet”
water. The power of a city to defer
growth puts it at the vortex of two po-
tentially inconsistent doctrines: public
utility law’s “duty to serve” and land
use law’s authority for local govern-
ments to regulate the timing and man-
ner of development on private land.
Municipal water suppliers are generally
either public utilities under state law or
subject to judicially imposed public
utility duties.61

Public utilities have a duty to serve
all customers within a service area, pro-
vided that the system as a whole can
absorb the cost and still yield a reason-
able rate of return. A leading California
case extended the duty to serve to in-
clude a duty on water providers to ac-
quire the necessary supplies to meet
projected demands.62 The rationale for
this rule is ultimately based on basic
ideas of fairness and estoppel. It is de-
signed primarily to protect those who
had entered into a service relationship
with a common carrier or were within
the service area of a public utility but
were denied service when the carrier or
the utility was able or should have been
able to provide service, at least in the
short run.

The acquired water has often been
sold to consumers at average or other
marginal cost so there has been little, if
any, incentive to conserve, although
pricing practices are slowly changing as
energy security and treatment costs in-
crease.63 The duty to serve has been
criticized as out of step with the mod-
ern land use cases that allow cities to
control the rate and location of new de-
velopment short of totally deflecting it
to other communities in the region.
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In response, courts have held that
the duty to serve does not prevent mu-
nicipalities from subordinating utility
service to land use plans both within
and without the territorial limits of the
city. This includes the power to refuse
service until an area is ready for devel-
opment64 and to deny subdivision ap-
provals for new subdivisions with water
and sewer service that is inconsistent
with a county’s land use plan.65 Modern
courts have recognized that a contrary
rule would undermine the ability of
cities to control their growth rates and
their discretion to distribute the
growth. 

Indeed, a number of cities already
limit service extensions as a de facto
growth control tool. For example, Half
Moon Bay, California, has done this be-
cause of limited available supplies and
a lack of sewage treatment capacity.
The small coastal town of Bolinas Bay
north of San Francisco has frozen water
meters and allows new connections
only if a person buys an existing meter.
And the even smaller community of
Rockville, Utah, opted not to build a
new water treatment plant explicitly
because its leaders do not want to en-
tice more residents to move there.66

THE EMERGING LINKAGE OF WATER AND
LAND USE POLICIES IN THE WEST
All over the West, cities are beginning
to realize that new municipal water
supplies must be addressed in the con-
text of other competing uses in the wa-
tershed or basin, and that there may be
limits to the amount of available water
to support new growth. This recogni-
tion takes many forms.

The most modest step is to incorpo-
rate water supply planning into land
use planning. For example, water con-
servation is an element in the emerging
Envision Utah regional planning
process.67 Some states have taken the
additional step of giving local govern-
ments more discretion to coordinate
water service and urban growth.68

Several have taken the more far-reach-
ing step of conditioning new develop-
ment on an adequate water supply.69 A
few states are moving to require that
“wet” water be in place before new de-
velopments can be approved, and many

Some water-stressed cities, such as Santa Fe, New Mexico,
have developed innovative conservation measures.

other states are imposing greater water
assessment and planning duties on local
governments.70 Some water-stressed
cities, such as Santa Fe, New Mexico,
have developed innovative conservation
measures.71 An even more extreme step
would be to close an area to urban de-
velopment, but this is a step that all
states and local governments seek to
avoid. 

Municipal Water Supply Planning
The most common strategy to link
water and land use planning is to re-
quire water supply elements in compre-
hensive plans. The link with the most
bite places the responsibility for supply
acquisition on local governments and
developers. This form of growth man-
agement pressures municipal water
suppliers to acquire the necessary sup-
plies or to devise an alternative strategy
to meet future water demands because
the issue is only where, not whether,
the demand will exist. In many western
states, however, water planning ele-
ments are integrated weakly if at all in
the larger public planning process.72

These new planning mandates are built
on the old water resources planning
framework. Until the 1980s, water re-
sources planning meant primarily proj-
ect planning. Water supply retains the
single focus—more available water—
but expands it to consider a wide range
of supply options. The possibility of
limiting growth to conserve alternative
uses of water is seldom one of those op-
tions. 

Cities facing more immediate short-
ages continue to rely on a mix of supply
acquisition options, giving increased
weight to conservation as opposed to a
simple reliance on the acquisition of
new water. Of course, the balance be-
tween the two strategies varies from
city to city, and conservation cannot
carry the entire burden of supplying
new growth.73

San Diego illustrates one possible
new growth accommodation model.
The growing city faces the double
problem of limited natural surface and
groundwater supplies and a low-priority
Colorado River entitlement. The city
has linked water supply and growth as
part of its ongoing growth management

program with a five-part strategy. In the
future, in addition to possible water
transfers from the embattled and di-
vided fiefdom known as the Imperial
Irrigation District, San Diego will de-
pend on a combination of: (1) more effi-
cient use of existing supplies; (2) de-
mand management; (3) reallocation of
existing supplies through water market-
ing; (4) more limited new storage and
distribution facilities; (5) desalination;
and (6) greater conjunctive surface and
groundwater use.74 This strategy has al-
lowed it to add some 300,000 new resi-
dents since 1990 without increasingly
its water use during that period.75

State-Municipal Duty to Assure Adequate
Drought-Proof Water Supplies
Arizona and California view the exis-
tence of an adequate, long-term,
drought-proof supply of water as an
urban consumer entitlement. This enti-
tlement is unconnected to any idea of
water as a limit on urban growth, as the
Arizona experience illustrates. As the
price for construction of the federally
funded Central Arizona Project (CAP),
Arizona had to agree to stop mining its
aquifers to support urban growth; ac-
cordingly, in 1980, the state adopted the
1980 Groundwater Management Act.76

Despite intense opposition, rules
adopted pursuant to the Act imposed a
duty on all new developments in the
four groundwater basins included
within the designated Active
Management Areas, and thus on their
municipal suppliers, to establish “a suf-
ficient supply of water which will be
physically available to satisfy the appli-
cant’s 100-year projected water de-
mand.”77 The rules are structured to
eliminate reliance on continued
groundwater mining to establish an as-
sured water supply.

Initially, the rules set off a scramble to
acquire agricultural water rights in re-
mote counties, but more recently munic-
ipal suppliers began paying the high
CAP rates for Arizona’s underused
Colorado River entitlement. This price
shock was alleviated by the creation of
the Central Arizona Groundwater
Replenishment District, which allows
members to secure and withdraw
groundwater.78 As Phoenix and Tucson
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have used more surface (CAP) water,
municipal water use has started to de-
cline in part because of a wetter than av-
erage cycle, groundwater conservation,
and the increasing reliance on recycled
(“gray”) water for turf irrigation.

Importantly, growth is expanding
outside the metropolitan areas, beyond
the reach of the Groundwater
Management Act,79 and there is no con-
sensus as to how to address the envi-
ronmental impacts of the growth. The
state Department of Water Resources
reviews building plans to determine
whether the water supplies will last 100
years, but their determination has no
legally binding effect. A review of state
records in 2005 revealed that 35 per-
cent of the applications reviewed by
the state since 2001 were returned with
an “inadequate water supply” finding,
but most of those projects proceeded
nonetheless.80 As a result, many subdi-
visions in rural Arizona are constructed
with tenuous and unreliable water
sources.

Claiming that Arizona’s state law “is
a joke,” the supervisors of Pima County
(the county that includes Tucson and
its fast-growing suburbs) recently
drafted a new policy to take into ac-
count the impact of groundwater
pumping when deciding whether to
grant a rezoning or comprehensive plan
amendment.81 The new policy won’t
apply to developments that draw water
from municipal supplies or other
providers using renewable supplies,
and it will only apply to developments
exceeding four acres. The main change
from existing procedures is that this
new policy will require developers to
provide information at the early stages
in the process rather than after they
have already received rezoning.
Projects farthest from renewable water
sources will require more extensive
mitigation, or may be refused permis-
sion to develop.

California’s approach shifts more re-
sponsibility directly to developers to
find adequate supplies. The policy
change began in 1993, when the then
“green” board of the East Bay
Municipal Utility District (EBMUD),
which serves the booming East Bay re-
gion of the San Francisco Bay area, op-

posed an 11,000-unit development in
Contra Costa County. EBMUD ob-
tained a trial court verdict that the
county had to consider the availability
of an adequate water supply, but the
case was settled on appeal.82

In 1995, California enacted legisla-
tion, primarily in response to the rapid
and dispersed urban growth and con-
version of prime agricultural land in
northern California and the San
Joaquin Valley. The legislation requires
cities to have a firm water supply plan
in place before large new develop-
ments are approved; unlike Arizona,
the statute does not impose a de facto
duty on cities to acquire sufficient
water rights, and it was initially not en-
forced.83

The state legislature tightened the
law in 2001, prohibiting approval of
tentative subdivision maps, parcel
maps, or development agreements for
subdivisions of more than 500 units un-
less there is a “sufficient water
supply.”84 Sufficient supply is defined
as the total supply available during a
“normal single-dry, and multiple dry
years within a 20-year projection.”85 To
calculate this, the supplier must in-
clude a number of contingencies such
as the availability of water from water
supply projects, “federal, state, and
local water initiatives such as
CALFED” and water conservation.86

Enforcement is tied to the duty of
water suppliers to prepare urban water
management plans.87 Water supply as-
sessments must either be consistent
with these plans or meet the available
water supply criteria. Assessments may
trigger a duty to acquire additional
water supplies.88

These duties will be enforced pri-
marily under the California
Environmental Quality Act (CEQA).89

The process, provided it is in fact hon-
est, will allow objectors to probe the
underlying assumptions and reliability
of the data on which the assessments
are made. This could be a serious im-
pediment to business as usual, as evi-
denced by recent CEQA litigation on
the subject.90

In 2000, an intermediate appellate
court invalidated the environmental im-
pact report (EIR) prepared in connection

with the renewal of the California State
Water Project contracts and the subse-
quent Monterey Water Users
Agreement.91 The court determined that
the state drought delivery projections
were “paper” water, and that reliance on
this phantom entitlement could seduce
local jurisdictions to approve develop-
ments in excess of the actual guaranteed
supply. In 2003, to settle the suit, the
state agreed, inter alia, to drop the word
“entitlement” from state contracts and to
prepare more accurate supply and deliv-
ery forecasts.92

Similarly, an intermediate court of ap-
peal invalidated an EIR for a 2,555-unit
housing and mixed use project in the
Santa Clarita Valley north of Los
Angeles.93 The court found that the EIR
was not sufficiently detailed because it
did not include a discussion of the seri-
ous risks of reliance on less-than-pro-
jected State Water Project supplies.

This commentary concentrates on
the water-stressed West but other areas
of the country are beginning to experi-
ence similar stresses. Wet as it is,
Florida faces a California-like imbal-
ance between supply and population.
Most of the water is in the north, and
the population is in the south. Florida
is trying to plan its way to a solution—
at least until the political support for
large-scale north-south diversions ex-
ists.94 In 2002, the legislature expanded
the local government comprehensive
plan requirements to strengthen coordi-
nation of water supply and local land
use planning.95 One of the most signifi-
cant new requirements is a 10-year
Water Supply Facilities Work Plan,
which must project the local govern-
ment’s needs for at least a 10-year pe-
riod, identify and prioritize the water
supply facilities and source(s) of water
that will be needed to meet those
needs, and include capital improve-
ments identified as needed for the first
five years. Each listed capital improve-
ment must identify a financially feasi-
ble revenue source, none of which is
speculative or contingent. Each year
during the annual update to the five-
year schedule, a new fifth year will be
added, and capital improvements iden-
tified in the 10-year work plan will be
incorporated. Initially, only those local

California’s approach shifts more responsibility directly to
 developers to find adequate supplies.
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governments with responsibility for all,
or a portion of, their water supply facili-
ties and located within a Regional
Water Supply Plan (RWSP) area must
prepare and adopt a 10-year water sup-
ply work plan.

These examples of new state legis-
lation and local initiatives illustrate the
extent to which the federal government
and state governments are devolving
much of their historic responsibility for
water resources planning to local gov-
ernments. Throughout the United
States, local governments are assuming
broader water supply planning duties.
The focus on water planning remains
the location of new, drought-proof sup-
plies, but planning is being expanded
to include greater consideration on the
impacts on existing users, watersheds
of origin, alternative sources of supply,
and demand management-conserva-
tion. In addition, these plans can no
longer be project wish lists or hydrolog-
ically weak assumptions about supply
availability. Plans must be realistic as-
sessments of what water will be avail-
able under worst case conditions.

Water-Constrained Growth
Truly supply-constrained cities may be
able to limit development permanently
for water-related reasons. Courts have
upheld communities’ discretion to
deny development permission in areas
with inadequate water supplies, and
courts have also held that landowners
have no constitutional right to use
groundwater if individual well use
poses public health risks or if a conser-
vation regime has been put in place.96

There is also no constitutional right to
develop land in such a manner that will
endanger future residents.

Santa Fe is coming close to making
water availability the primary determi-
nant of growth.97 The city first re-
stricted new water connections outside
city limits unless the customer had a
valid, preexisting agreement for water
service. Next, the city’s Water Budget
Administrative Ordinance, enacted in
2003, required all new projects within
the city to offset a project’s water
budget by retrofitting existing toilets
with high-efficiency units.98 The 2005
Water Rights Transfer Ordinance re-

quires new, large construction projects
to transfer water rights to the city prior
to issuance of building permits.

Real water shortages may end up
constraining growth in the area sur-
rounding Prescott, Arizona. The
groundwater within the designated
Prescott Active Management Area
(AMA) is in overdraft, but public and
private water providers have continued
to issue assured water supply commit-
ments for subdivisions. The net result
is that “even with maximum reuse of
effluent, demands would outstrip sup-
plies through the year 2025,” according
to a forecast by the Arizona
Department of Water Resources.99

This will be a problem, because
Prescott has very limited surface water
supplies to turn to for augmentation.
Before the Arizona Department of
Water Resources could approve a man-
agement plan for the Prescott AMA, a
land rush of subdivision applications
sent the city searching for alternative
supplies. One potential source is the
Big Chino Valley north of Prescott,
which provides the source of water for
the Verde River, a rare semiarid peren-
nial stream, rich in biodiversity and an
important cultural, recreational, and
scenic resource.

What are the reasonable expecta-
tions of those settling in areas such as
the Prescott Valley in reliance on de-
pendable water supplies? How about
those living above groundwater being
eyed by thirsty growing communities?
The U.S. Constitution permits the
state to conserve nonrenewable re-
sources for the benefit of other users as
well as for future generations.
Groundwater pumpers have no consti-
tutional right to a fixed quantity of
water or to a fixed water table.100 Water
rights are property rights, but they dif-
fer significantly from land rights. A long
history running from the Roman
Empire to post-colonial America limits
property rights to the continued benefi-
cial exploitation or use of the prop-
erty.101 This tradition has died out in
land use law, but it is at the heart of
western water law. All water rights are
based on the application of water to
beneficial use. It is the use of water
that triggers a constitutionally-pro-

tected investment-backed expectation.
Thus, there is no constitutional right to
the future use of groundwater. 

The leading case establishing this
principle is Town of Chino Valley v. City of
Prescott.102 Arizona groundwater law al-
lows water to be transported within sub-
basins of AMAs. The community from
which the water was being exported ar-
gued that the law took property without
due process of law. Invoking the scien-
tifically unsound analogy to things ferae
naturae, the court held that “there is no
right of ownership of groundwater in
Arizona prior to its capture and with-
drawal from the common supply and . .
. the right of the owner of the overlying
land is simply to the usufruct of the
water.”103 This statement may not hold
in all states. For example, states have
recognized that groundwater is a com-
ponent of the value of land taken by
eminent domain.104 Nonetheless, states
hold the power to conserve groundwa-
ter by deciding how much will be used
by whom under what conditions and
that use—not abstract claims of owner-
ship—are the basis of constitutionally
protected investment-backed expecta-
tions.

The Supreme Court’s decision in
Lucas v. South Carolina Coastal Council105

(which held that a beach erosion pro-
tection ordinance that prevented the
construction of a house was a per se
taking) may seem inconsistent with this
assertion. The Court clearly held that if
there is a total deprivation of all devel-
opment potential, the state cannot jus-
tify a regulation on either consumer
protection or resource conservation
grounds.

Lucas, however, is not applicable to
the denial of development permission
to inadequately served land on the
fringe of an urban or suburban area for
two reasons. First, Lucas involved one
of the two categorical per se takings
that the Court recognizes: The state ac-
tion affected a “wipeout” of all devel-
opment value on the property. Second,
in addition to some minimum rate of
return on investment in land, the other
fundamental principle embedded in
takings jurisprudence is the right to
equal treatment. Courts are more likely
to balance the public benefit against an

There is also no constitutional right to develop land in such a
manner that will endanger future residents.



American Planning Association

Planning & Environmental Law

May 2007 Vol. 59, No. 5 | p.10

individual loss which falls short of a
total deprivation if: (1) the area se-
lected for non-development is rela-
tively large; (2) the selected area is not
part of an already developed area; and
(3) the government’s rationale is
grounded on adequately documented
scientific grounds. 

Any land use plan or regulation
which limits urban expansion runs the
risk of being invalidated as a taking.
However, land use policies that link
growth restraints to water availability
do not raise the unfairness concerns
that the Supreme Court’s recent taking
jurisprudence has identified. Courts
have long recognized that the police
power can be used to protect land use
consumers against risks that they may
not fully understand.106 The police
power cannot be used to strip value
from property simply by enacting legis-
lation which limits the use of land, but
over time, the police power can be
used to dampen expectations and force
land owners to adjust to new regulatory
environments.107 As the Supreme Court
made clear in Lingle108 and Tahoe-
Sierra,109 the primary function of the
takings doctrine is to compensate land -
owners who have been unfairly singled
out to bear a burden that should be
borne by the public. Comprehensive
water supply-based urban limits are not
such a case.

CONCLUSION: IS WATER A LIMIT 
ON GROWTH?
Experience teaches us that the West’s
climate and landscapes do not pose in-
surmountable barriers to large-scale
urban settlement. Toward the end of
his life, the great western scholar
Wallace Stegner said, “California . . .
has the water and the climate and the
soil to support a population like Japan,
if it has to.”110 This lesson reflects the
hard truth that, thanks to technology,
we can put a great many people in
most of the West. The real question, of
course, is whether this is a future we
wish to embrace.

Experience also shows that limits
do, in fact, pose real resource con-
straints on settlement and quality of
life. As population increases and urban
conurbations spread ever outward, the

resource use choices facing the West
become tougher because their opportu-
nity costs increase. Our challenge today
is to understand the continuing conse-
quences of the resource use choices
that we have made and the possibility
of alternative choices in the future.
The late David Gaines, who led the
fight to save Mono Lake, understood
this. As he put it, his aim was to make
people throughout California realize
what would be lost if the lake contin-
ued to sink. If Californians, and partic-
ularly Angelenos, weighed those val-
ues, understood them deeply, and
decided to sacrifice them for a conven-
ient and inexpensive water supply,
Gaines would (so he said) accept the
choice. But it had to be a knowing
choice.111

Moreover, we are coming to under-
stand that limits manifest themselves
through subtle combinations of political
choices, market forces, and climatic fac-
tors, rather than in a more dramatic
apocalyptic fashion that grabs the pub-
lic’s attention. The early environmental
movement was filled with gloomy pre-
dictions of an immediate cataclysm that
has not come to pass. Whether the im-
pacts of global climate change will
manifest themselves in such a fashion
remains a matter of speculation (and
Hollywood dramatization). In the
meantime, we can recognize many sig-
nals that we are testing the limits of
water in the West: declining and disap-
pearing stocks of anadromous fish and
their food webs; escalating economic
and political costs of water service for
new development; bitter and prolonged
legal battles for overallocated river sys-
tems; and desperate attempts to build
uneconomical and arguably unneces-
sary water projects in order to convert
“paper” water rights to “wet” water.

The solution, of course, is far more
complex than linking water and land use
planning. The United States is still a
growing country premised on a wider
range of opportunities compared to most
countries of the world. Thus, water avail-
ability will never be used as a tool to
choke off growth on any large scale. But
we can no longer be as indifferent to the
environmental and other costs as we
once were. In taking the first step and

thinking more deliberately about the
consequences of growth, by default,
cities facing water supply constraints
may begin to alter their course and seek
a more sustainable way to live in and
with this landscape.
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